UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

DAVI D H. LEMPERT,

Plaintiff,
V. . Givil Action No. 00-1820
(JR)
REPUBLI C OF KAZAKSTAN, :
M NI STRY OF JUSTI CE.
Def endant .
NVEMORANDUM

In this case, an Anerican attorney and consultant seeks
damages for breach of contract and unjust enrichment fromthe
M nistry of Justice for the Republic of Kazakstan, a state
agency under the |laws of Kazakstan. He alleges that the
M nistry of Justice (M) wongfully refused to pay his full
consulting fee. His claimis for $21,600 plus prejudgnment
interest. M nobves to disnmiss on four grounds: 1) |ack of
subject matter jurisdiction because MOJ enjoys sovereign
immunity; 2) lack of personal jurisdiction because MJJ does
not have sufficient contact with the District of Colunbia; 3)
an agreenent between the parties that Kazakstan would be the
forum for resolving disputes; and 4) forum non conveni ens.
For the reasons set forth below, the defendant's notion to

dism ss will be granted on the ground of sovereign inmunity.



l.

On a nmotion to dismss for |ack of subject matter
jurisdiction, the Court may consider matters outside the
pl eadi ngs. The plaintiff has the burden of establishing the
Court's jurisdiction by a preponderance of the evidence and
may use affidavits and matters of public record. The truth of
an allegation of jurisdictional fact contested by the
def endant is not assuned on a notion to dism ss, and the court
settles any contested jurisdictional facts. Phoenix

Consulting, Inc. v. Republic of Angola, 216 F.3d 36, 40 (D.C.

Cir. 2000).

In this case, it is undisputed that the parties entered
into a contract in Kazakstan for consulting services on July
31, 1997.! Plaintiff's task was to travel to Kazakstan and
prepare a "Legal Educati on Conponent Assessnment” wth
recommendations for inproving the quality of |egal education
and training of |aw students and governnment officials in
Kazakstan. Def.'s Mot. Dism ss, Ex. A2. This task was part of
a |arger legal reformproject undertaken by Kazakstan, and
part of a plan to help Kazakstan obtain |oans fromthe Wrld

Bank. Lenpert's recommendati ons were to be based upon

There is nothing in the contract, |abeled "Consultants'
(sic) Contract,"” that created an enpl oyer-enpl oyee or agency
rel ationshi p.



consultations with various government officials and ot her

i ndi vidual s in Kazakstan; upon findings that had previously
been made by a local consultant and MJJ; and upon information
provi ded by MOJ, the Wrld Bank, and other resources. Def.'s
Mot. Dismss, Ex. A3. Lenpert was in Kazakstan for four weeks
starting in late July 1997 working on the report. His

assi gnnment was to be conpl eted by August 29, 1997 or by "such
ot her date as nutually agreed.” Def.'s Mdt. Dismss, Ex. A2.
MOJ agreed to pay Lenpert a total of $27,000, payable in three
portions. It paid a first installnment of 203,715 tenge
(Kazakstani currency, equivalent to $2,700 U.S. dollars) in
Kazakstan upon the signing of the contract and another

install ment of $2,700 on August 5, 1997 in U.S. currency
forwarded to the plaintiff's bank account in Washi ngton, D.C

| eavi ng $21, 600 as the outstanding paynment. Def.'s Mot.
Dismss, Ex. A Section 2 of the contract provided that

"[the] contract, its meaning and interpretation, and the

rel ati ons between the [p]arties shall be governed by the
[1]aws of Kazakstan," and section 10 provided that any dispute
arising under the contract would be "resolved in accordance
with the legislation of the Republic of Kazakstan." Def.'s

Mot. Dism ss, Ex. A2.



The remaining facts are disputed, although none of the
di sputed facts bears on the imunity question. According to
Lenpert, the parties negotiated over npost of the contract
terms and the draft work plan by correspondence, before he
travel ed to Kazakstan. He says that he submtted an English
| anguage version of the report to MJJ before he |eft Kazakstan
and a Russi an | anguage version on or about September 5, 1997.
He further states that the remaining payment of $21,600 owed
to himwas due on Novenber 11, 1997 when he made final changes
to the report. On Decenber 14, 1997, Lenpert notified M
t hat paynent was overdue. He alleges that in response to his
requests for paynment, MJJ asked himto nmake nodifications of
his findings that were antithetical to his professional
assessnment of the objectives of the legal reformproject. He
also clainms that a MOJ official asked himto pay a kickback of
his contract fee when he first arrived in Kazakstan.

MOJ enphasi zes that the contract was to be perforned in
Kazakstan and that nost of the prelimnary negotiations took
pl ace when Lenpert was in Kazakstan. It denies the
plaintiff's allegations about its reasons for not nmeking the
final paynent and al so deni es charges of a requested ki ckback.
A letter to Lenpert froma M official expressing

di ssatisfaction with Lenpert's report suggests that the



quality of the report was deened i nadequate and that Lenpert's
reconmendati ons were inconsistent with the objectives of the

|l egal reformproject. Pl.'s Resp. to Def.'s Mot. Dismss, EX.
N. M also points to the World Bank's findings that
Lenpert's all egations were groundl ess and that his report was
not in full conpliance with the requirements of the contract.

Def.'s Mot. Dismss, Ex. AS8.

1.
Forei gn Sovereign Inmmunities Act

The Foreign Sovereign Immunities Act (FSIA) "provides the

sol e basis for obtaining subject matter jurisdiction over a

foreign state in the courts of this country." Argentine

Republic v. Anmerada Hess Shipping Corp., 488 U S. 428 (1989).

The Act recognizes the immunity of foreign states fromsuit in
the United States, except in specific enunerated kinds of
cases. 28 U.S.C. § 1604. A foreign state is not inmune in any
action that is based: (1) upon a commercial activity carried
on in the United States by the foreign state; (2) upon an act
performed in the United States in connection with a comerci al
activity of the foreign state el sewhere; or (3) upon an act
outside the territory of the United States in connection with
a comercial activity of the foreign state el sewhere and that
act causes a direct effect in the United States. 28 U . S.C. §
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1605(a)(2). "Commercial activity" is defined, unhelpfully, as
"comrercial activity carried on by such state and havi ng
substantial contact with the United States.” 28 U S.C. 8§
1603(e). It may be "either a regular course of commerci al
conduct or a particular comrercial transaction or act." 28

U S C 8 1603(d). The comercial character is to be

determ ned by reference to the nature of the conduct, act, or
transaction rather than its purpose. Id. None of these three
exceptions to jurisdictional inmunity under 28 U.S.C. 8

1605(a)(2) applies to this case.

A. Commercial Activity Carried on in the United States

Under 28 U.S.C. § 1603(e) and the first clause of 28
U.S.C. 8 1605(a)(2), a district court has jurisdiction of an
action based upon a commercial activity carried on in the
United States by the foreign state and having substanti al
contact with the United States. The "based upon" requirenent
refers to "those elenents of the claimthat, if proven, would
entitle a plaintiff to relief under his theory of the case,"”
and "calls for something nore than a mere connection with, or

relation to, comrercial activity." Saudi Arabia v. Nelson, 507

U.S. 349, 356-57 (1992). The elenents of Lenpert's claimthat

woul d entitle himto relief are his performance and MQJ's non-



payment, both of which were in Kazakstan. The prelimnary
negoti ati ons between the parties and solicitation of the
plaintiff's services were not the "comrercial activity" upon

which the claimis based. See Janini_v. Kuwait University, 43

F.3d 1534, 1536 (D.C. Cir. 1995); In re Papandreou, 139 F. 3d

247, 253 n. 3 (D.C. Cir. 1998) ("Certainly we do not suggest
that a breach of contract action could be 'based upon' the
solicitation, or that the U S. solicitation constituted the
commercial activity on which the suit is based.").

MOJ's correspondence with Lenpert prior to his travel to
Kazakstan did not establish "substantial contact™ with the
United States within the meaning of FSIA. 2 See In re

Papandr eou, 139 F.3d at 253 (rejecting "recruitment efforts in

the U . S. as a basis for jurisdiction over a contract for

enpl oynent abroad"” and holding that "acts that are not

t henmsel ves commerci al transactions, but that are nerely
precursors to comercial transactions" do not give rise to
jurisdiction). "Some degree of solicitation in the U S. m ght

satisfy the 'substantial contact' requirenent,” id., but not

2 Even though 8 1605(a)(2) appears to require both a
commercial activity carried on in the United States and
substantial contact with the United States, |In re Papandreou
suggests that "substantial contact” may be enough. The second
prong of the 8 1605(a)(2) test is analyzed here, accordingly,
out of an abundance of caution.




t he degree shown on this record: there were no neetings

bet ween the parties in the United States, no significant
avai |l ment of resources in this country to persuade Lenpert to
enter into the contract, and no regular recruitnent efforts
here to obtain an Anerican-based consultant for the |egal

reform project report. See Maritinme Int'l Nom nees

Est abli shnent v. Republic of Guinea, 693 F.2d 1094, 1109 (D.C

Cir. 1982) (substantial contact requirement was not met even
where a representative of the foreign sovereign engaged in two
busi ness neetings with the plaintiff in the United States);

Zedan v. Kingdom of Saudi Arabia, 849 F.2d 1511, 1513 (D.C.

Cir. 1988) (isolated or transitory contacts with the United
States do not satisfy the substantial contact requirenment).

But see Virtual Defense & Dev. Int'l, Inc. v. Republic of

Mol dova, 133 F. Supp. 2d 1, 5 (D.D.C. 1999)(reaching a

contrary result on a distinguishable set of facts).

B. Act Performed in the United States

There is no sovereign immunity fromsuit for an action
that is based "upon an act perfornmed in the United States in
connection with a comrercial activity of the foreign state
el sewhere.” 28 U. S.C. §8 1605(a)(2). This category is limted
to "the acts (or omissions) . . . which in and of thenselves

are sufficient to formthe basis of a cause of action."”
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Zedan, 849 F.2d at 1514 (citing H R Rep. No. 1487, at 19

(1976), reprinted in 1976 U.S.C.C. A N. 6618); see also

Maritime Int'l Nom nees Establishnent, 693 F.2d at 1104 n. 16

(second cl ause had no applicability to breach of contract

cl ai m because the all eged breach was not clainmed to have been
performed in the United States). The second clause is not
applicable to this case. The "act" on which the plaintiff's
action is "based" — MJX's alleged breach of the contract --

is not clainmed to have been "perfornmed in the United States.™



C. Act Qutside the United States Causing Direct Effect in
the United States

A foreign state is not immune fromjurisdiction where an
act occurs outside this country and causes a direct effect in
the United States. 28 U.S.C. § 1605(a)(2). An effect is
direct if it follows "as an i nmmedi ate consequence of the

defendant's . . . activity." Republic of Argentina v.

Weltover, Inc., 504 U S. 607, 618 (1992). Here, the

plaintiff's theory is that MQ's refusal to pay caused a
direct effect in the United States, nanely, his financial

| 0ss.® But the cases on which plaintiff relies does not
support his argunment. A refusal to pay for services perforned
by an Anerican plaintiff usually does not neet the direct
effect requirenment. |In Zedan, Saudi Arabia's promse to
forward noney to the plaintiff did not cause a direct effect
in the United States, even though the plaintiff was a U. S.
citizen and had returned to Anerica, because there was no
assurance to send the paynent specifically to the United

States. 849 F.2d at 1514-15. See al so Goodman Hol di ngs v.

Rafi dai n Bank, 26 F.3d 1143, 1146-47 (D.C. Cir. 1994) ("direct

SPlaintiff's other "direct effect" argunent, that MQ's
al |l eged dissatisfaction with the report caused a direct effect
because it harnmed his reputation, does not nerit analysis.
There is nothing in the record to support this claimaside
fromplaintiff's own subjective feelings that his reputation
has been har ned.
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ef fect” exception to sovereign immunity not triggered because
United States | ocation was not designated as place of

payment). A refusal to pay nay cause a direct effect if there
is a contractual provision for paynent to be nade in or sent
to the United States, but there was no such contractual

provi sion here. Neither was there a "l ongstandi ng consi stent
customary practice" to send paynment to the United States,

whi ch Judge Wal d t hought m ght be enough, Goodman Hol di nhgs, 26

F.3d at 1147 (wWald, J., concurring).

As there is no jurisdiction because the defendant is
immune, it is not necessary to resolve the forum non
conveni ens issue, but it appears that Kazakstan woul d indeed
be the appropriate forumto apply Kazakstani |aw (the choice
of law by the parties) to a sinple contract dispute for
$21, 600, an anount which woul d be exceeded by the costs of
conpel ling several witnesses from Kazakstan to testify in the
United States.

The defendant's nmotion to dism ss on the ground of

sovereign immunity nust be granted. An appropriate order

acconpani es this nmenorandum

JAVES ROBERTSON
United States District Judge
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Theodore M Cooperstein
Theodore M Cooperstein,

P. C.

1815 Pennsyl vani a Avenue,
N. W

Suite 501

Washi ngt on, DC 20006

Counsel for Plaintiff




UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

DAVI D H. LEMPERT,

Pl ai ntiff,
V. . Givil Action No. 00-1820
(JR)
REPUBLI C OF KAZAKSTAN, :
M NI STRY OF JUSTI CE.
Def endant .
ORDER

For the reasons set forth in the acconpanyi ng menorandum
the defendant's nmotion to dismiss [#9] is granted. This is a
final, appeal abl e order

So ordered this day of Septenber 2002.

JAMES ROBERTSON
United States District Judge
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